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Junior Barristers’ Page 


By Philip F. Westbrook, Jr. 


Looking over the comments of the 
chairmen of the Junior Barristers which 
have been recorded on these pages of the 
Junior Barristers’ issue of the Bar Bulle- 
tin during the last several years, one 
theme recurs. The Junior Barristers have 
grown rapidly in number year by year— 
457 in 1952, 546 in 1953, 681 in 1954 and 
740 this year. These figures reflect growth 
ihidtes i: Winainediie, Jo. not only in the total membership of the 
Association, but in the proportion of 


younger attorneys among the membership. 

Such a change might carry with it special problems of integrating 
young attorneys into the work of the organized bar were it not for 
the constructive foresight of those who established the Junior Bar- 
risters almost 29 years ago and those who have kept it a vigorous 


and healthy organization over the years. The various activities 


which the Junior Barristers carry on in their own right—some of a 
service character, some strictly social in nature and all contributing 
to lasting and rewarding friendships—help substantially to make 
the young attorney feel at home in his profession. But even more 
importantly, the Junior Barristers’ organization serves as an open 
door to active participation in the work of the Association itself. 


The committee rosters of the Association are studded with names 
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of present members of the Junior Barristers and of former members 
who have but recently graduated from the Junior Barristers’ ranks. 
Some committee chairmanships are held by Junior Barristers and 
approximately one-third of the Association’s delegation to the Con- 


ference of State Bar Delegates this year are Junior Barristers. 


The record shows the active interest of the past and present lead- 
ership of the Association in the younger attorneys in its member- 
ship. We greatly appreciate the opportunities given to us to serve 
the Association and to expand our own areas of interest. We hope 
and believe that this utilization of the efforts and abilities of the 
Junior Barristers in the work of the Association bodes well for the 


continued success of the Association over the years to come. 
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Caveat Cestui 


By Hugh John Snow 


Estate planners and attorneys involved 
in probate administration will be particu- 
larly interested in a recent California Dis- 
trict Court of Appeal decision. For many 
years it has been common practice in 
drafting decrees of distribution involving 
testamentary trusts to include almost ver- 
batim in the decree the trust provisions of 
the will. This is particularly true in Los 
Angeles and other countries where the 
decrees are prepared by one of the clerks 
in the probate department. If this practice is continued, the income 
beneficiaries will lose the income received during the period of 
probate administration. This is the import of the decision rendered 
on December 6, 1954, in Estate of Tynan, 129 Cal. App. 2d 364, in 
which the husband of the deceased was deprived of $180,310.76, 
the income for the entire four year period of administration. 





Hugh John Snow 


The income beneficiary’s right to receive the probate income has 
been well established since Lord Eldon’s opinion in Angerstein v. 
Martin, T. and Russ. 232 (1823). Lord Eldon stated that he did 
not know of any prior instance in which the problem had been pre- 
sented to the court, and that it seemed clearly the intent of the 
testator that the bequest of income should begin at death even 
though distribution to the trustee might not be made until some time 
later. California adopted this rule of construction via the Field Code 
in 1872 in the form of the present Probate Code Section 160: 


“In case of a bequest of the interest or income of a certain 
sum or fund, the income accrues from the testator’s death.” 


Most of the States of the Union have accepted and applied this 
same construction. The basis for the rule is perhaps set forth most 
cogently in Matter of Stanfield, 135 N.Y. 292 (1892), as the pre- 
sumption that the income beneficiary was the primary concern of 
the testator and entitled to first consideration in resolving any doubt 
of the intent of the testator. This rule is in accord with the principle 
that all bequests take effect upon the death of the testator unless a 
contrary intention is expressed, for bequests of income should be 
treated no differently from ordinary bequests of property. 
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California has not been so solicitous of the income beneficiary. 
For many years the courts of this state allowed an income benefici- 
ary to receive the probate income only when the bequest was for 
support and maintenance. Apparently this was the result of a con 
fusion between a bequest of income and the payment of interest 
upon a lump sum legacy which is governed by Probate Code Sec- 
tion 162. Interest upon legacies, as distinct from the legacies them- 
selves, does not begin until one year after death, except when a 
legacy is for support and maintenance. The courts failed to recog- 
nize that a gift of income was a separate bequest from the gift of 
the corpus and should not be treated as interest thereon. The in- 
consistency between the code and the cases was finally resolved in 
Estate of Platt, 21 Cal. 2d 343 (1942), where it was stated in un- 
mistakable terms that a gift of income from a testamentary trust 
commenced at the date of death, and the income beneficiary was 
entitled to receive the income collected during probate administra- 
tion upon the trust assets. This landmark decision brought Cali- 
fornia into line with England and the rest of the United States as 
well as giving effect to the purpose of Probate Code Section 160. 

Tynan placed a severe restriction upon this right. While ac- 
knowledging the right of the income beneficiary as set forth in 
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Platt, the court found that the beneficiary was precluded from claim- 
ing his probate income by the terms of the decree of distribution 
which had become final. This decree of distribution set forth the 
terms of the will relating to the testamentary trust in the usual 
manner, the relevant portion of the decree reading as follows : 

“That the whole of the residue of the estate of said decedent 
hereinafter particularly described, together with any other property 
not now known or discovered, which may belong to said estate or 
decedent, or in which said estate or decedent may have any interest, 
shall be, and the same is hereby distributed as follows, to wit: 

“The whole thereof to LESTER M. TYNAN, as trustee, in 
trust, upon the following terms and conditions, and for the following 
uses, trust and purposes, to wit: 

“That by the terms of said trust, said trustee shall divide the same 
into two equal shares for the benefit of decedent’s husband, CLAR- 
ENCE TYNAN, during his lifetime, and upon his death, one share 
for the benefit of each of the decedent’s grandchildren, JANICE 
ANN WYMAN, formerly JANICE ANN TYNAN, and PA- 
TRICIA JANE ETIENNE, formerly PATRICIA JANE 
TYNAN, and to hold the said equal shares in trust for the following 
purposes and uses: 

“(a) To collect, recover and receive the rents, issues, profits, 
dividends, interest and income of said separate trusts, and after 
deducting all proper charges arising out of the administration 
thereof, to pay the balance as follows: 

“(1) During the life of decedent’s husband, CLARENCE 
TYNAN, to pay over to him the entire net income of each sep- 
arate trust.” 

The decree then repeats the remainder of the lengthy trust pro- 
visions of the will and closes with the following paragraph: 


“The following is a particular description of the residue of said 
estate referred to in this Decree, of which distribution is now 
ordered as aforesaid:” after which specific descriptions of the 
assets distributed to the trustee are set forth. 

Provisions remarkably similar to these quoted excerpts are 
found in most decrees containing testamentary trusts. Yet from 
these excerpts Tynan found a clear and unambiguous determination 
that the income beneficiary was not to receive any of the probate 
income, which exceeded $180,000, although it is undisputed that 
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the testatrix by the wording of her will intended that this four years’ 
income should be paid to her husband. The facts of this case set a 
clear example of the wisdom of the established rule, for the appel- 
lant’s brief indicates that the husband’s life expectancy at his wife’s 
death was only six years. That the testatrix could have intended 
her husband to be deprived of the benefit of the trust set up in his 
favor for two-thirds of the remainder of his life is incredible. 
Tynan, however, found that the terms of the decree of distribution 
required this very result and decreed that the husband was not to 
receive the probate income. 

Tynan is apparently based upon this system of logic: 

1. The decree of distribution places a conclusive construction 
upon the terms of the will and precludes resort to the will for the 
purpose of determining the intent of the testatrix. 

2. The residue of the probate estate was distributed by the decree 
of distribution to the testamentary trustee. 

3. The testamentary trustee was directed to divide this residue 
into two moieties and to pay the income from both moieties to the 
husband for life. 

4. This residue was described as consisting of certain specific 
assets which were all of the assets remaining in the probate estate. 

5. If all of the assets received by the trustee are divided into 
moieties and income from all of the assets is paid to the husband, 
it is impossible to pay part of the assets over to the husband as 
accumulated income. 

The court sums up its reasoning in this way: 

“There is no basis for treating any of this property as distrib- 
utable income. That would be flying in the very teeth of the mandate 
to ‘divide’ it ‘into two equal shares’ and pay the ‘net income’ to 
appellant ‘during his lifetime’ and, upon his death, to use the ‘net 
income’ (paying and accumulating) for the benefit of the two 
granddaughters.” 

The difficulty in Tynan is caused by the different meanings of 
residue. When residue is used in a will, the testator refers to the 
remainder of the assets held at the time of death after the payment 
of expenses and other bequests. On the other hand, when residue 
is used in a decree of distribution it refers to all of the assets of the 
probate estate remaining at the time of the decree. The time elapsing 
between the date of death and the decree of distribution causes a 
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disparity between the two residues equal to the amount of net 
income. 

The dispository plan of the testator requires that the residue from 
the probate estate, including probate income, be distributed to the 
testamentary trustee, but that the trustee hold as principal for the 
production of future income only the residue of the estate at the 
time of death. Under this plan the trustee would receive the probate 
income, as in Tynan; but he would be permitted to pay it over to 
the deserving income beneficiary, as he was not in Tynan. 

According to Tynan, it must be assumed that the court rendering 
the decree of distribution used the term residue consistently, and 
that the residue defined in the decree as all of the assets remaining 
after probate administration must be the same residue as that which 
the trustee is to hold for the production of income. Thus the term 
residue is used in the will referring to the residue at death is changed 
in meaning to the residue after administration by the process of 
being copied into the decree of distribution. 

The usual and accepted manner of handling the distribution of 
the probate income to the income beneficiary has heretofore been: 

1. The income is received and accounted for by the executor as 
part of the general assets of the estate, 

2. Distribution of the income together with the trust assets is 
ordered to the trustee without any differentiation, 

3. The trustee upon receiving the trust estate properly allocates 
it between principal and accumulated income according to the terms 
of the trust, 

4. The income is paid to the income beneficiary by the trustee 
according to the terms of the trust. 

This modus operandi was that advocated by Lord Eldon in 
Angerstein v. Martin, (supra) and it has been followed ever since 
by all the courts recognizing the rights of the income beneficiary to 
the probate income. This method was adopted and approved by the 
California Supreme Court in Estate of Dare, 196 Cal. 29 (1925), 
when the income beneficiary was found to be entitled to the probate 
income because the trust was created for support and maintenance. 
This around-about procedure is followed because the trustee, not 
the beneficiary, is the legatee under the will. Thus, because of the 
separate legal capacities of the executor and the trustee, the executor 
has no right to interfere with the trust by either determining the 
rights between the beneficiaries or distributing funds to them. The 
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trustee is burdened with the responsibility to see that the trust pro- 
visions are enforced, and it is his obligation to make the allocation 
between principal and income directed by the trust. As the court in 
Dare stated, referring to the effect of the decree of distribution upon 
the right of the income beneficiary (page 35): 

“All the rest and residue of said estate was by the decedent de- 
vised to Frank W. Sponable as trustee under the trusts created by 
the terms of the decedent’s said will. That said Frank W. Sponable 
was also the executor of the decedent’s said will and of her estate 
is an immaterial incident, since in his capacity as executor he was 
invested with the title to none of the property nor with none of the 
powers and duties which were to devolve upon him upon the distri- 
bution to him of the entire residue of said estate in the capacity of 
such trustee. This being so, no issue was presented or presentable 
as to what portion of the income derived from the property of 
said estate the primary beneficiary of said trust would be entitled 
to receive from the trustee thereof, nor as to what date the right to 
such income or any portion thereof was to take its beginning, for 
the reason that no such trust had been cast upon Frank Sponable 
until the making and the entry of the decree of distribution of said 
estate to him in the capacity of such trustee.” 

The income beneficiary in Tynan attempted to use the normal 
method of receiving probate income by waiting until after distribu- 
tion of the probate residue to the trustee and then making his claim 
against the trustee. The court ruled that he could not collect the 
probate income from the trustee because the provisions of the decree 
of distribution distributed all of the probate residue to the trustee 
as principal. Dare provided that the income beneficiary could not 
enforce his right to probate income against the executor, and Tynan 
prohibits the enforcement of the right against the trustee. What 
then is left of the income beneficiaries’ right to probate income ? 

This differentiation in capacities is further complicated by Probate 
Code Section 1021 which requires that the decree of distribution 
name the persons to whom the estate is to be distributed and the 
extent of their interests. California courts have consistently held 
that this section requires that the decree of distribution set forth 
the terms of any testamentary trust so that the respective interests 
of the trustee and the beneficiaries will be set forth, Goad v. Mont- 
gomery, 119 Cal. 552 (1898), and its successors. Further, the bene- 
ficiaries of the trust are bound by the decree of distribution as to 
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their interests in the trust, Estate of Loring, 29 Cal. 2d 423 (1946). 
Thus the executor, who has no powers or duties under the trust, is 
responsible for the proper construction of the trust provisions in 
the decree of distribution. 

3ecause of this obligation placed upon the executor and _ his 
understandable reluctance to become involved in the interpretation 
of the trust provisions, the custom developed of merely quoting the 
trust provisions of the will and leaving ambiguities for the subse- 
quent determination of the equity court that will supervise the 
administration of the trust. 

This system operated successfully until Tynan determined that 
this repetition of the terms of the will could alter the intent of the 
will, supersede the will, and prevent resort to the will when the 
decree of distribution becomes final. 

The income beneficiary now must walk the narrow path between 
Dare and Tynan by requiring a decree of distribution to set forth 
his rights in terms other than those used in the will. In view of the 
established copying custom, the income beneficiary is burdened with 
heavy practical problems. 

The harsh results of Tynan could perhaps have been avoided 
by the court if it had been so inclined. In several California de- 
cisions such as Horton v. Winbigler, 175 Cal. 149 (1917), and 
Estate of Lockhart, 21 Cal. App. 2d 574 (1937), decrees of distri- 
bution which did not fully carry out the terms and purposes of the 
wills of the decedents have become final and binding upon trust 
beneficiaries. Yet these cases, while recognizing that the decree of 
distribution as a final order of court usually prohibits reference to 
the will to determine the rights of the parties, have found that the 
decree incorporated the will by reference. By thus incorporating the 
will into the decree, it is held that the primary intent of the decree 
is to carry out the provisions of the will. The result is that whenever 
there is an apparent discrepancy between the will and the decree, 
the will is controlling. If there were such an incorporation in Tynan, 
the admittedly proper construction of the will would allow the 
income beneficiary to receive his bequest. 

Wills are often incorporated into decrees in a most informal 
manner. The desire to carry out the intent of the testator whenever 
possible has caused the courts to accept the phrase “in pursuance of 
and according to the provisions of the last will of said decedent” as 
an adequate incorporation, Horton v. Wingibler and Estate of 












a design for 





estate planning 





me 8th and Hill Streets 


Member Federal Samuel B. Burnham, 
; Deposit Insurance ; é 
Cor ion & Federal Vice President 


Reserve System. MAdison 6-8441 
We have no branches. 








SEPTEMBER, 1955 363 


Lockhart, supra. Why, then, may not the following paragraph in 
the Tynan decree be considered an incorporation of the will by 
reference ? 

“That by the terms of said Will and said Codicil, the whole of 
the residue of said estate of said decedent, was devised and be- 
queathed in trust to Lester M. Tynan, trustee, as therein named, 
and for the purposes, uses and trust as hereinafter set forth.” 

Tynan might also have been controlled by Estate of Dare, supra. 
Dare involved the identical problem of the right of the income bene- 
ficiary to receive the probate income after the decree of distribution 
has become final. The conclusiveness of the decree as a construction 
of the will was not questioned, but the Supreme Court did not find 
that the decree made any determination of the right to probate 
income. The decision implied that the decree finally determined the 
extent of the administration residue which was to be distributed to 
the trustee in accordance with the terms of the will, but that this 
did not preclude a distribution by the trustee of the probate income 
to the income beneficiary. 

The Dare decree contained this provision : 

“FURTHER ORDERED, that the residue of the said estate of 
said Emma E. Dare, deceased, hereinafter particularly described 
and now remaining in the hands of said executor and any other 
property not now known or discovered which may belong to the 
estate of said decedent or in which the estate may have any interest, 
be and the same hereby is, distributed as follows, to wit: 

“The whole thereof, subject to the payment of the amount above 
ordered to be paid, is hereby distributed to the said Frank W. 
Sponable upon the trusts above set forth and contained in paragraph 
‘Seventh’ of the will of said decedent. 

“The following is a description of said residue :” 

In the recitais in the Dare decree the court set forth in full the 
trust provisions which were contained in the will, and it was to 
these recitals that reference is made. The marked similarity between 
this decree and the Tynan decree previously quoted is apparent. 

Tynan cited Dare and dismissed it without discussion as being 
inapplicable. The only distinction between the two decrees is that 
pointed out in the Respondent's brief in the Tynan appeal. This 
distinction is that in Dare the will was copied into the recitals of 
the decree, while in Tynan the will copied into the order proper. 
The position of the will provisions in the Dare decree can only be 
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determined by an examination of the appellate briefs, and it is 
doubtful that the Supreme Court in rendering the Dare decision 
intended that its applicability should be governed by the placement 
of the provisions copied from the will. In distinguishing Dare, 
Tynan has made the mere form of the decree of distribution the 
controlling factor in determining the rights of the beneficiaries. 


However, little advantage can be gained by dreaming of what 
might have been. Tynan is the last word of our appellate courts on 
the problem of probate income, and it is the obligation of the prac- 
titioners to protect the income beneficiaries from an inadvertent loss 
of their rights. Here are a few practical suggestions that may be 
used to avoid a repetition of the Tynan decision: 


1. File a request for special notice under Probate Code Section 
1202 in behalf of the income beneficiary so that an appearance can 
be made at the hearing on the petition for distribution and an 
attorney's order can be requested. 


2. Make special reference to the probate income in the decree so 
that it will not be governed by the general terms of the decree. 


3. Include in the decree the magic phrase “in pursuance of and 
according to the provisions of the last will of said decedent” so that 
the will provisions will control the decree provisions. 


4. Copy the trust provisions into the recitals of the decree rather 
than into the order proper so that Dare will control. 


5. If all else fails, sue the trustee for negligence in not protecting 
the rights of the beneficiary ; for the trustee is under a duty to pro- 
cure the trust estate in proper condition from the executor, Estate 
of O’Connor, 2 Cal. App. 470 (1905). 
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Libel in Limbo: 


Another Conquest for the 
Right of Privacy? 


By Robert H. Powsner 


GEORGE DOAKES CAUGHT IN 
VICE RAID! All Toonerville was 
startled by the Daily Bugle’s head lines. 
It didn’t seem possible; but then one 
never knew about that quiet type, even 
though he was a School teacher. It didn’t 
seem possible; and it wasn’t. Actually, it 
was Jim Doakes, a salesman just passing 
through town who had met with the re- 
ported misfortune. The reporter, knowing 
George, had assumed that there could be 





Robert H. Powsner 


only one Doakes in a town the size of Toonerville. 

Naturally, George was embarrassed when kidded about this 
publicity by his friends. But worse, his students and their parents, 
and, in fact, the whole town could talk of nothing else, and this 
really upset the sensitive School teacher. Even the retraction pub- 
lished two weeks later didn’t help too much. No one had ever heard 
of this Jim Doakes, and after all, where there is smoke there may 
be some fire. Although his Principal had confidence in him, and so 
his job was safe, nevertheless persistent joking, and whispering of 
insulting remarks made George quite resentful at the worry the 
newspaper's careless mistake had caused him, and so he consulted 
his lawyer. His disappointment was keen, however, when that 
learned counsel advised that any damages for the libel would be 
nominal and suggested that he drop the idea of bringing suit." 


Not many attorneys would question the accuracy of this advice ; 
but had George’s lawyer been familiar with the California law of 
privacy, he might very well have said, “You may still get a sub- 
stantial recovery. We will sue for an invasion of your privacy.” 
While this might, at first blush, appear to be a somewhat foolhardy 


’ 


1See Civil Code, Section 48a, limiting the damages, where a “retraction” is made, to 


special damages and defining “special damages. 
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step there is every indication that such an action would be upheld 
by the Supreme Court of California. The implications of such a 
situation should have every newspaper and magazine publisher in 
the State concerned for the future of the law of defamation. An 
ordinary and traditional type of libel occurs, but the plaintiff sues 
for invasion of privacy instead. Out goes the retraction statute.? 
Out goes the requirement for posting a bond.* Out go the technical 
rules of pleading a defamation ;* and out goes the distinction be- 
tween libel per quod and per se, and the necessity of pleading 
special damages in the former situation.® 


How has this startling state of affairs developed? The Supreme 
Court of this State has decided two cases dealing with the right of 
privacy. These are Gill v. Curtis Publishing Co.® and Gill v. Hearst 
Publishing Co.’ Other cases have been decided in the District Courts 
of Appeal but the significant one for our purpose is Kerby v. Hal 
Roach Studios.* In these cases, actions for invasion of privacy were 
upheld in factual situations which would have sustained an action 
for libel. But that is not all. In each of these cases, the Court ex- 
pressly relied on the defamatory elements of the publications there 
involved, and thus, instead of merely allowing the two causes of 
action to exist side by side, actually succeeded in superimposing 
one over the other. The significance of these cases could not be 
put more pointedly than by quoting from the petition for hearing 
of the unsuccessful defendant in Gill v. Curtis Publishing Co., 
where it was stated: 


“A hearing should be granted to clarify the law relative 
to invasion of privacy and libel, i. e., how far, if at all, the 
plaintiff, under the guise of an action for invasion of 
privacy, may maintain a libel action without complying 
with the requirements of libel actions.” 


It is to be observed that a hearing was granted and plaintiff's 
action for invasion of privacy was upheld. 


Before proceeding with an analysis of these cases, however, some 
development of the background leading up to this problem is in 
order. 

The right of privacy was first perceived as a distinct jurispru- 


*The California retraction statute is found in Section 48a of the Civil Code. 

’The California provisions for the posting of bond in actions for libel and slander are 
found in Code of Civil Procedure, Sections 830-836. 

‘Hall, Pleading in Libel Actions in California, 12 So. Calif. L. R. 225. 

5California Civil Code, Section 45a. 

*38 Cal. 2nd 273. 
740 Cal. 2nd 224. 
853 Cal. App. 2nd 207. 











SEPTEMBER, 1955 367 


dential entity by Warren and Brandeis in their famous article in 4 
Harvard Law Review 193. There it was asserted that some courts, 
by various means, had long been protecting the individual’s “right 
to be let alone,” and that, in this modern era of exposes and gossip 
columnists, it was high time that the right be recognized universally 
and not forever shackled to the law of libel and its absolute defense 
of truth. The cry was heeded and today an overwhelming majority 
of the States which have considered the question recognize and 
protect this fundamental human right.® 


The distinction appeared clearcut. If the publication was false, 
sue for libel; if it was true and amounted to an unprivileged in- 
trusion upon the plaintiff, bring an action for invasion of privacy. 
This untroubled attitude was reflected in the frequently quoted 
case of Themo v. New England Newspaper Pub. Co.’° where the 
Court said: “The fundamental difference between a right to pri- 
vacy and a right to freedom from defamation, is that the former 
directly concerns one’s peace of mind, while the latter primarily 
concerns one’s reputation.” 

But, inevitably, troublesome cases arose. Fact situations appeared 
that seemed actionable under either theory, and cautious attorneys 
found a bold solution by joining a cause of action for invasion of 
privacy with one for libel. Invariably, the joinder was upheld and 
in some of these cases courts even expressly decided that a good 
cause of action had been stated under both theories. Thus, in 
Pavesich v. New England Life Ins. Co.," the plaintiff’s picture 
was used and plaintiff quoted falsely as endorsing policies written 
by a particular insurance company. In Munden v. Harris’® and in 
Foster-Milburn Co. v. Chinn," similar facts were presented. And in 
Peay v. Curtis Pub. Co.,"* the Saturday Evening Post had criticized 
Capitol Cab drivers, saying they were ill-mannered and dishonest, 
and had used a picture of plaintiff cab driver as an illustration. In 
all of these, counts for both libel and invasion of privacy were 
upheld. The decisions, however, were not particularly startling. In 
each of them, the Court found a libel ; and also found that there had 

*See annotations in 138 A. L. R. 22, 168 A. L. R. 446, and 14 A. L. R. 2nd 750. 
See also, among the profusion of commentaries on the subject, Leon Green, The Right 
of Privacy. 27 Til. L. R. 237; Feinberg, Recent Developments in the Law "of Privacy, 
48 Columb. L. R. 713; Nizer, The Right of Privacy, a half Century’s Developments, 
39 Mich. L. R. 526; and Roscoe Pound, Interests of Personality, 28 Harv. L. R. 343. 

027 N.E. 2nd 753 (Mass.) 

1150 S.E. 68 (Georgia). 

12134 S.W. 1076 cat ; area 


33120 S.W. 364 (K 
4478 F. Supp. 305 Uist. of Col.) 
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been an invasion of privacy in the unauthorized use of plaintiff's 
picture. 

Nevertheless, the recognition that a defamation and invasion of 
privacy could exist side by side in the same publication was the 
opening wedge. Gradually, the distinction between the separate and 
distinct elements of the single publication began to blur. Courts 
began to do more than simply tolerate the co-existence of a libel 
and an invasion of privacy in the same complaint. They began to 
actually rely on the defamatory aspects of the publication and the 
grief this had caused plaintiff in holding that an invasion of privacy 
had indeed occurred. For example, in Leverton v. Curtis Pub. Co.,”” 
defendant magazaine had published a picture of plaintiff pedestrian 
being struck by a car as illustrative of an article entitled, “They 
Ask To Be Killed.” The court upheld the action for invasion of 
privacy, saying that the plaintiff was injured by the false inference 
that she had been careless and, therefore, could recover for the 
invasion of “her interest in being left alone.” This was the only 
basis of recovery. A similar case is that of Flake v. Greensboro 
News Co.* There, a popular singer’s picture in a bathing suit had 
been published in an ad for the Follies de Paree and denominated 
as that of Sally Payne, the leading lady of the show. The court 
denied recovery for libel, since it was not libel per se and no special 
damages had been pleaded. On the count of invasion of privacy, 
however, the court affirmed the verdict for substantial damages, 
pointing to the embarrassment and distress caused by the untrue 
and derogatory implications of the publication. Still, these cases 
were at least factually similar to the Pavesich and Munden type of 
cases and could be rationalized on the ground that there had been 
an unauthorized use of the plaintiff's photograph which in itself 
constituted the invasion of privacy.'” 

In California, however, this subtle encroachment took a long 
leap forward. The right of privacy had first been protected in this 
State in Melvin v. Reid,'® where the court found ensconced in the 
State Constitution which makes inalienable the right of “pursuing 
and obtaining . . . happiness.’’ In reviewing the authorities, the 
court had noted that in many cases “the publication is so nearly akin 
to a libel that the final conclusion could be supported under the 
law of libel without invoking the doctrine of the right of privacy.” 


15192 F. 2nd 974 (3rd Cir.) 

16195 S.E. 55 (N. C.) 

See Green, The tare of Privacy, note 9 supra. 
18112 Cal. App. 285 
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In Kerby v. Hal Roach Studios, note 8 supra, the court was 
faced with just such a case. The defendant, to publicize a movie 
based on the Topper Series, had mailed to 1,000 Los Angeles men, 
picked at random, a “letter” in feminine hand-writing and signed 
“Marion Kerby”, the fictitious heroine of the screen play. The 
letter must be read to be appreciated: 


“Dearest : Don’t breathe it to a soul but I am back in Los Angeles 
and more curious than ever to see you. Remember how I cut up a 
year ago. Well, I am raring to go again, and believe me, I am in 
the mood for fun. Let’s renew our acquaintanceship and I promise 
you an evening you won't forget. Meet me in front of Warners 
Downtown Theatre at 7th and Hill on Thursday. Just look for a 
girl with a gleam in her eye, a smile on her lips and mischief in her 
mind. 

Fondly, 


Your Ectoplasmic Playmate, Marion Kerby.” 


Unfortunately, and wholly unintentionally, defendant had used the 
name of plaintiff, a Los Angeles resident. The resultant insults and 
ridicule were held a sufficient basis for recovery in an action, for 
invasion of privacy. 

Quite clearly, plaintiff could have sued for libel; the court even 
adverted to that fact, but expressly refrained from basing its holding 
on that ground due to its “strong suspicion” that plaintiff had not 
posted a libel bond, and so her action, if for libel, would be subject 
to dismissal. But aside from this, an analysis of the publication 
itself reveals a significant difference from the prior cases.'® Here, 
there was no publication of a picture or other appropriation of the 
life, likeness or personality of the plaintiff. The sole reference to 
her was in the unintentional use of a name identical to hers. The 
only function of that name was as an identification of the purported 
writer of the letter. It was a connecting link—the necessary element 
to make the publication “of and concerning” the plaintiff. And so 
the only conceivable way the plaintiff could have been hurt, the 
only damage that was, in fact, suffered by her, was that arising from 
the false implications, the defamatory implications, of the letter. 
It appears, therefore, that there was no more an invasion of privacy 
in the Kerby case than there would be in any suit based on a libelous 

%See Goodyear Tire & Rubber Co. v. Vandergriff 184 S.E. 452 (Georgia) for a case 


which seems to go even further than Kerby v. Hal Roach Studios in that the false 
assertions are even more obvious and express. 
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publication.” Unfortunately, no request was made for a hearing 
in the Supreme Court, which might have clarified the issue. 


It was not too long, however, before the cases of Gill v. Curtis 
Publishing Co. and Gill v. Hearst Publishing Co. appeared, and 
the Supreme Court was given an opportunity to declare just how 
far the action of libel was going to be consumed by this vigorous 
new remedy.”! These cases revolved around an unauthorized photo- 
graph taken of plaintiffs—husband and wife—as they sat together 
in their store in the Los Angeles Farmers Market. Plaintiffs were 
young and attractive and one of them had an arm around the other ; 
and so their picture was used to illustrate an article in the Saturday 
Evening Post about “Love.” The article dealt in part with that 
kind of love which it said was based 100% on Sex! Plaintiffs’ 
picture was used to depict that state of affairs, with an appropriate 
caption which avoided the use of plaintiffs’ names. 

In the Curtis suit, plaintiffs sued the publisher of the magazine 
for publishing the picture and the article. Counsel for the defendant 
recognized the underlying issue and it appears throughout their 
briefs. Since there was nothing offensive about the photograph, 
they asserted, the only damage to plaintiffs was necessarily based 
on the false and derogatory imputations of the article. Thus, de- 
fendants argued that the plaintiffs’ cause of action, if any, should 
have been for libel and not for invasion of privacy, and made the 
pointed request, quoted hereinabove, that the Supreme Court 
determine this precise and significant issue. However, and unfor- 
tunately, the court avoided a direct discussion of the point. Never- 
theless, in its opinion sustaining the cause of action for invasion of 
privacy, the court went a long way toward giving full endorsement 
to the implications of the Kerby case. The opinion states: 

“Plainly the complaint alleges facts which clearly show a 
violation of plaintiffs’ right of privacy. More is not neces- 
sary. It is alleged that in disregard of plaintiffs’ feelings 
and rights the publication was made; that the article de- 
picted plaintiffs as dissolute and immoral persons and 
robbed them of public esteem, — 


See Green, The Right of Privacy, note 9 s = Dean Green points out that a name, 
as such, is not protected by the right of privacy except where other interests of one’s 
personality, such as likeness or past history, are appropriated along with the name. 
It is also noted that, of course, a name without] more may provide sufficient identification 
to injure a person’s reputation—which is pratected by the law of defamation. 

*1Another case in the District Court of Appeal, Stryker v. Republic Pictures Corp. 
108 Cal. App. 2nd 191 bears on the subject. There, in the course of affirming the sus- 
taining of a special demurrer, the court held that a wholly fictitous representation of 
portions of the Plaintiff’s life could constitute an invasion of privacy. 

2238 Cal. 2nd at 281. 
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Thus, in spite of a specific request for a holding to the contrary, 
the court defined and described the “invasion of privacy” in terms 
clearly indicative of a defamation; of a libel. But, in spite of the 
ruling of the court and the clearcut implications to be drawn there- 
from, the crucial issue was not really presented in the same pristine 
purity as it had been in the Kerby case. After all, there was a 
photograph used in the publication, and if one looked beyond the 
language of the court, the decision could probably be upheld on 
the theory of the earlier cases: the fact that a libel had been pub- 
lished did not preclude a plaintiff from also claiming that his privacy 
had been invaded by the publication of a photograph in connection 
therewith. 


Finally, however, the Supreme Court cast aside even this possible 
rationalization. In Gill v. Hearst Publishing Co., note 7 supra, the 
same publication was involved, but the wrong complained of was 
in the consent to the publication of the photograph, given to Curtis 
by this defendant. There was no allegation of consent to publish the 
article. A demurrer was sustained without leave to amend on the 
ground that the photograph alone did not constitute an invasion 
of privacy. The plaintiffs stood on their complaint but the District 
Court of Appeal affirmed the dismissal. The Supreme Court finally 
reversed, but only on the ground that leave should have been 
granted to amend to plead consent to publication of the article, as 
well as of the photograph. For purposes of clarification however, 
the court expressly held that “mere publication of the photograph 
standing alone does not constitute an invasion of plaintiff's ‘right 
of privacy.’ ”’ 

While this particular holding may have given comfort to defend- 
ants in that case, it could well prove to have been a pyrrhic victory. 
For it clarifies the earlier decision in the Curtis case and commits 
the Supreme Court to the broadest implications of the Kerby case. 
Here the picture itself was no invasion of privacy, but the combina- 
tion of the picture with the article was. Thus, as in Kerby, the sole 
reference to the plaintiffs served but one function: to identify the 
plaintiffs with the article. And this damaged the plaintiffs because a 
reader might think false and derogatory things about them. The case 
would be analytically no different if the defendant had published 
an article saying, “Mr. and Mrs. Gill’s sole interest in each other 
is sex,” just as the Kerby case would have been no different if the 
defendant had published a statement that “Marion Kerby is a play- 
girl type with distinctly loose morals.” Nor would the publication 
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about George Doake’s supposed escapade call for any different 
result. There seems now to be nothing precluding a widespread use 
of actions for invasions of privacy in situations where formerly an 
action for libel had appeared to be not only appropriate, but indeed 
the only remedy. 


How, if at all, can such a development be justified ? What possible 
answers can be given to those who cry in dismay: the right of 
privacy originated as a supplement to the law of libel, not as a 
substitute for it; it arose to fill a gap in the law, not to cover that 
for which a remedy already existed. Warren and Brandeis them- 
selves stated: “Obviously this branch of the law should have no 
concern with the truth or falsehood of the matters published. It is 
not for injury to the individual’s character that redress or prevention 
is sought, but for injury to the right of privacy. For the former, 
the law of slander and libel provides perhaps a sufficient safeguard. 
The latter implies the right not merely to prevent inaccurate por- 
trayal of private life, but to prevent its being depicted at all.”** 
Viewed in such a light, this extension of the action for invasion of 
privacy to cases where damage is caused by false rather than true 
assertions about the plaintiff seems wholly unfounded.** It appears 
to be an unabashed judicial repeal of the retraction statute, the bond 
statute, and the other procedural requirements of suits for libel and 
slander. 

Perhaps however, this view is unduly restrictive. If the right of 
privacy is not concerned with the truth of the publication, it should 
be just as unconcerned with the falsity of the publication. Perhaps 
the mere fact that feelings, peace of mind and privacy*® have been 
intruded upon by a libel, in addition to the injuries to reputation 
and character caused thereby, justifies the suit for invasion of 
privacy. Thus, it seems at least logical that if a “libel’’ really invades 
two types of interests, the law can provide a choice of two alterna- 
tive remedies. To go further and limit that choice on the ground of 
a public predisposition for the strictness of the libel action is not a 
judicial function. To the contrary, this growth of an alternative, 
and certainly more effective, remedy may simply be an example of 
what Warren and Brandeis called “the beautiful capacity for growth 
which characterizes the common law.” At any rate, the cases are 
on the books; their meaning seems clear. 

8The Right to Privacy, 4 Harv. R. at 218. 

*4Only one case has been esi which so states. In Gregory v. Bryan-Hunt Co., 
174 S.W. 2nd 510 (Kentucky), the court said, in a dictum, that invasion of privacy was 
not a substitute remedy for a libel suit. 

See Green, The Right of Privacy, note 9 supra, stating that the right of privacy has 


been used to protect various interests in personality as well as one’s privacy in the 
narrowest meaning of the term. 
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Forfeiture of Payments Under 
a Land Purchase Contract 


By Robert B. Krueger 


The question of whether a vendor should 
be entitled under a land purchase contract 
to retain money paid without regard to 
damages sustained upon default of the 
vendee has been recognized to be one 
which is necessarily resolved on the basis 
of the competing equities of the vendor 

Robert B. Krueger and vendee. Williston has stated :" 

“Few questions in the law have given rise to more dis- 
cussion and difference of opinion than that concerning the 
right of one who has materially broken his contract with- 
out legal excuse to recover for such benefits as he may 
have conferred on the other party by part performance. 

... A satisfactory solution is not easy, for two fundamental 
legal policies seem here to come in conflict. On the one 
hand, it seems a violation of the terms of a contract to 
allow a plaintiff in default to recover—to allow a party to 
stop when he pleases and sell his part performance at a 
value fixed by the jury to the defendant who has agreed 
only to pay for full performance. On the other hand, to 
deny recovery often gives the defendant more than fair 
compensation for the injury he has sustained and imposes 
a forfeiture on the plaintiff. The mores of the time and 
place will often determine which policy will be followed. 
But the second of these opposing policies has steadily in- 
creased in favor in recent years. Except where the obliq- 
uity of the defective performance is of a sort that indicates 
moral obliquity, and where, therefore, the courts feel that 
the one who is in default may properly be penalized, the 
tendency is to grant him restitution if a substantial net 
benefit has accrued to the defendant by partial perform- 
ance.”’ |Emphasis added. | 

With the adoption of Civil Code §3275 it would seem that Cali- 

fornia had declared a preference for the latter of these opposing 

policies. $3275 provides : 

“Relief in case of forfeiture. Whenever, by the terms of 
an obligation, a party thereto incurs a forfeiture, or a loss 





15 Williston on Contracts, Rev. Ed., pp. 4118-4119, $1473 (1937). With the exception 
of the emphasized portion, this language was quoted in Freedman v. The Rector, 37 Cal. 
2d 16,21 (1951), infra. 
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in the nature of a forfeiture, by reason of his failure to 
comply with its provisions, he may be relieved therefrom, 
upon making full compensation to the other party, except 
in case of a grossly negligent, willful, or fraudulent breach 
of duty.” 


However, Glock v. Howard & Wilson Colony Company,? without 
mention of this section, established a rule of strict forfeiture under 
contracts for the purchase of land in which time was made of the 
essence,’ thus placing California with the majority of American 
jurisdictions ;* the court held that this result was effected by the 
nature of a land purchase contract even in the absence of a forfeiture 
or liquidated damages provision.® The Glock case limited relief of 
the vendee in default to the situation in which he shows “fraud, 
mistake, surprise, or other ground of purely equitable cognizance.’”* 
As is usual under a strict forfeiture rule, Glock v. Howard & Wil- 
son Colony Company introduced a plethora of authority which cre- 
ated exceptions for avoiding the rule.’ Because Glock v. Howard & 
Wilson Colony Company was limited to contracts in which time 
had been made of the essence, the California courts were quick to 
grant a defaulting vendee relief where there was any plausible 
ground for waiver or estoppel;* the Glock case was also distin- 
guished on the ground that the condition of payment there breached 
was a condition precedent.® 


2123 Cal. 1, 55 Pac. 713 (1898). 

a“ after the vendee’s breach of the covenant to pay, what are the vendor’s rights? 
1. To stand upon the terms of his contract and sue for its breach under section 3307 
of the Civil Code; 2. Still resting upon the contract, he may remain inactive, yet retain 
to his own use the moneys paid by the vendee; so that it is of no moment whether or 
not the contract declares that such moneys shall upon the breach be forfeited as 
liquidated damages; 3. Going into equity, still upon his contract, he may seek specific 
performance; or finally, if his genercsity prompts him so to do, he may agree with the 
vendee for a mutual abandonment and rescission, in which last case, and in which last 
case alone, the vendee in default would be entitled to a repayment of his money. . . 
{and] the vendor [may] call the defaulting vendee into a court of equity and compel 
him to show why all his rights under the contract should not be held to ~ at an end. 

. {an action to foreclose the vendee’s rights’’}.”” 123 Cal. at pp. 10,1 

‘Accord: Rea v. Security Trust & Sav. Bk., 129 Cal. App. 663, 19 P.2d 1367 (1933); 
Keelan v. Belmont Co., 73 Cal.App.2d 6, 165 P.2d 930 (1946); Wilson v. Security-First 
Nat. Bank, 84 Cal.App.2d 427, 190 P.2d 975 (1948); Rocks v. Hamburger, 89 Cal.App.2d 
194, 200 P.2d 92 (1948). 

431 A.L.R.2d 8,11,19. There is a strong minority; Comment, 2 Stan.L.Rev. 235,236 
(1949); Walsh, Equity, 374 (1930). 

5123 Cal., pp. 11,12; 31 A.L.R.2d 812,14; Kelso v. Ulrich, 67 Cal. App. CA 2d 698, 
155 P.2d 407 (1945); CE. Drew v. Pedlar, 87 Cal. 443, 25 Pac. 749 (1891). 

*123 Cal. at p. 10. 

131 A.L.R. 2d 12 

5Bedell v. im 80 Cal.App.2d 806, 182 P.2d 591 (1947); Gonzales v. Hirose, 33 
Cal.2d 213, 200 P.2d 793 (1948); Collins v. Eksoozian, 61 Cai. App. 184, 214 Pac. 670 
(1923); Henck v. Lake Hemet Water Co., 9 Cal.2d 136, 69 P.2d 849 (1937). The last 
two cases advanced, as dictum, the proposition that Civil Code $1492 necessarily qualified 
$3275 so that a forfeiture could not be relieved against where time was made of the 
essence. §1492 provides: 

“Compensation after delay in performance. Where delay in performance is capable of 
exact and entire compensation, and time has not been expressly declared to be of the 
essence of the obligation, an offer of performance, accompanied with an offer of such 
compensation, may be made at any time after it is due, but without prejudice to any 
rights acquired by the creditor, or by any other person, in_ the meantime.” 

%Ebbert v. Mercantile Trust Co. of Calif., 213 Cal. 496, 2P.2d 776 (1931). 
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In 1949 the Supreme Court, apparently wearied of the employ- 
ment of these devices to prevent vendors from being “unjustly 
enriched,” rendered Barkis v. Scott'® which applied §3275 literally 
to a land purchase contract in which time was of the essence. It 
was there held that a vendee in default whose breach was not 
“grossly negligent, willful, or fraudulent’! would be granted relief** 
if the amount therefore paid under the contract and the value of 
improvements to the subject realty were shown to be in excess of 
the vendor’s damages, exclusive of the concepts of waiver or 
estoppel. Glock v. Howard & Wilson Colony Company was dis- 
tinguished on its facts: 


“The facts in the Glock case and similar cases suggest 
that the reason no attempt was made to rely upon section 
3275 was that the defaulting vendee could not qualify for 
relief under that section and that therefore his only hope 
of recovering any of the money he had paid or keeping 
the contract alive was in proving that it was the vendor 
who was in default. In many cases the amount forfeited 
was a small fraction of the total price and there was no 
indication that it exceeded in amout the damage caused 
the vendor by the vendee’s breach. . . .”’" 


While the approach of the court indicated that any vendee in de- 
fault who satisfied the requirements of §3275 could obtain relief 
under that section, regardless of whether he sought to perform the 
contract or recover the excess of money paid over the amount 
necessary to give the benefit of his bargain, the court pointed out 
that in the latter situation : 


““ 


. . it may be so difficult to compute the vendor’s dam- 
ages that the vendee will be unable to prove that the 
vendor will be unjustly enriched by allowing him to keep 
all the money that has been paid... .””™ 


34 Cal.2d 116, 208 P.2d 367 (1949). See Comment, 2 Stan.L.Rev. 235 (1949); Note, 
37 Cal.L.Rev. 704 (1949); Note, 23 So.Cal.L.Rev. 110 (1949). 

NCivil Code §3275. 

The relief granted in Barkis v. Scott appears to have been tantamount to specific 
performance as the court reversed the order of the trial court quieting the vendor’s title 
to the realty in question. 

1334 Cal.2d 116, at 121. 

1434 Cal.2d 116, at 122. Corbin, The Right of a Defaulting Vendee to the Restitution 
of Installments Paid, 40 Yale L.J. 1013,1025, cited in support of this proposition, states: 

“It should in evety case*e borne in mind that the vendor is the wronged party and 
that his injury may not be — of accurate estimation. Among the factors to be 
weighed are the length of the delay, the loss of rents and profits if the vendee has had 
possession, the depreciation in value of the land, the removal of minerals from the 
land. Matters tending to counter-balance these are the payment of interest to the vendor 
and the addition of valuable improvements of a permanent character.” 

See, also, Royer v. Carter, 37 Cal.2d 544,549, 233 P.2d 539 (1951). 








380 Los ANGELES BAR BULLETIN 


The onus of proof was thus placed squarely on the complaining 
vendee.® 

The Glock rule of strict forfeiture was further denuded in Freed- 
man v. The Rector.’® In that case the vendee-plaintiff entered into 
a land purchase contract under which he paid $2,000 down and 
agreed to pay $16,000 in 20 days; the contract provided that in the 
event of default the vendor could retain the downpayment as liqui- 
dated damages. Approximately 50 days later the vendee-plaintiff 
repudiated the contract and demanded the return of his deposit ; 
some 2-'% months later the vendor cancelled the escrow and sold 
the property to a third party for $20,000. The court denied the 
vendee-plaintiff’s request for specific performance because of the 
vendor’s reliance on his repudiation, but held that although willfully 
in default he was entitled to restitution of the amount of the deposit 
in excess of actual damages sustained by the vendor.’ The decision 
was based on dual grounds: first, and apparently primarily, “the 
policy of the law against penalties and forfeitures,” as expressed by 
some rather sanguinary authority ;'* second, the “damage provisions 
as contained in the Civil Code” ; e.g., $3294 limiting punitive dam- 
ages to obligations “not arising from contract” and §$1670 and 1671 
declaring provisions for liquidated damages to be void except where 
“from the nature of the case, it would be impracticable or extremely 
difficult to fix the actual damage.” The court paid lip service to the 
principle of Wright v. Rodgers’ that a liquidated damage clause 
is presumptively valid, but held the subject clause void, ostensibly 
on the “hindsight” basis that the court did not find it “impracticable” 
to fix damages.”° 


%Accord: Bolin v. Petrocchi, 95 Cal.App.2d 589,592, 213 P.2d 513 (1950); Amoruso 
. Carley, 93 Cal.App.2d 422, 209 P.2d 139 a she: Zcliner v. Reeve, 94 Cal.App.2d 978, 
11 P.2d 395 (1949); Hayward Lbr. & Inv. <a Const. Prod. Corp., 117 Cal.App.2d 
21, 255 P.2d 473 (1953); Furst v. Scharer, 119 Cal. App.2d 605, 260 P.2d 198 (1953). 
1637 Cal.2d 16, 230 P.2d 629 (1951). See notes, 25 So.Cal.L. Rev. 387 (1952); 40 
Cal.L.Rev. 593 (1952). See, also, Baffa v. Johnson, 35 Cal.2d 36, 216 P.2d 13 (1950). 


"The court (37 Cal. 2d 16 at p. 22) distinguished Glock z Howard & Wilson Company 
on the ground that it was “probable” that where the ‘ Spendibe was unable to prove that 
the vendor’s retention of both the land and payments would result in the imposition of 
punitive damages.” It is clear that here also the defaulting vendee must plead and prove 
the vendor’s unjust enrichment. 

1837 Cal.2d, at p. 21: 

° ‘The law, while looking with righteous abhorrence on forfeitures, and washing 
its hands of their enforcement, after the manner of Pontius Pilate, yet has been 
reluctant to intervene with affirmative relief or to formulate any consistent principle 
condemning the validity of cut-throat provisions which ir essere ence involve for- 
feitures. Although the law will not assist in the vivisection of the victim, it will often 
permit the creditor to keep his pound of flesh if he can carve it for himself.’ (Ballan- 
tine, Forfeiture for Breach of Contract, 5 Minn.L.Rev. 329,341.)” 


198 Cal. 137, 243 Pac. 866 (1926). 


*The court’s language, 37 Cal.2d at page 22, indicates that the usual liquidated damage 
clause in an installment purchase contract would be considered presumptively invalid: 


2 
2 
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The theories of vendee relief enunciated in the Barkis and Freed- 
man cases were quickly utilized as to land purchase contracts*’ and 
extended to other types of contract cases.** Crofoot v. W eger*® 
employed the Barkis doctrine to relieve a vendee from forfeiture 
under a contract for the sale of standing timber. Hill v. Hearron™* 
relieved a partner willfully in default from forfeiture of his interest 
under a partnership agreement. In Bird v. Kenworthy* the Freed- 
man doctrine was applied to a buyer of tractors under a conditional 
sales contract who was willfully in default and grossly negligent. 
The court in Pehau v. Stewart®® relied on Barkis v.. Scott in re- 
lieving a lessee of a tavern from forfeiture of his liquor license 
under the terms of the lease. With these decisions it seems that 
the courts have gone a long way toward creating a uniform rule 
of forfeiture for all types of contracts. This and the fact that the 
vendee’s rights under a purchase contract are now similar to a 
mortgagor’s right of redemption are perhaps laudable, as some 
writers believe.” 


The Barkis holding is understandable in view of Civil Code §3275 
and the peculiar nature of installment contracts for the purchase 
of homes. However, the Freedman decision was not supported by 
specific statutory guidance, and the “policy” which the court there 
approved appears to assume an inequality of bargaining position. 
There is much to be said for the Glock rule of strict forfeiture in 


i: . A penalty equal to the net benefits conferred by part performance bears no 
such relationship. It not only fails to take into consideration the degree of culpability, 
but its severity increases as the seriousness of the breach decreases. Thus a vendee who 
breaches his contract before he has benefited the vendor by part performance suffers no 
penalty, whereas one who has almost completely performed his contract suffers the 
maximum penalty.” 

See 6 A.L.R.2d 1401. 

"Kammerer v. Woodson, 93 Cal.App.2d 220, 208 P.2d 372 (1949); Bolln v. Petrocchi, 
95 Cal.App.2d 589, 213 P.2d 513 (1950); Major-Blakeney, The Corp. v. Jenkins, 121 
Cal.App.2d 325, 263 P.2d 655 (1953); Nelson v. Dangerfield, 125 Cal.App.2d 146, 269 
P.2d 953 (1954). 

22While the law has been relatively unsettled, apparently the Glock rule of strict for- 
feiture was not applied to contracts other than for the purchase of land and conditional 
sales of goods; Ballard v. MacCallum, 15 Cal.2d 439,444, 101 P.2d 692 (1940); Kelso v. 
Ulrich, 67 Cal.App.2d 698,701, 155 P.2d 407 (1945); note, 40 Cal.L.Rev. 593,598 (1952). 

73109 Cal.App.2d 839, 241 P.2d 1017 (1952). 

24113 Cal. App.2d 763, 249 P.2d 54 (1952). 

°543 Cal.2d 656; 277 P.2d 1 (1954); relief was denied as it was found that damages 
sustained by the vendor were in excess of the amounts paid by the vendee under the 
contract. 

26112 Cal.App.2d 90, 245 P.2d 692 (1952). See, also Black v. Arnold Best Co., 124 
Cal.App.2d 378, 268 P.2d 513 (1954); Ricker v. Rombough, 120 Cal.App.2d 912, 261 
P.2d 328 (1953). Cf. Ei Rio Oils Ltd. v. Chase, 95 Cal. App. 2d 402, 212 Pod 927 (1949), 
in which a lessee was relieved from a forfeiture of an oil lease without mention of the 
Barkis or Freedman cases. 

27Notes, 25 So.Cal.L.Rev. 387 (1952); 23 So.Cal.L.Rev. 110 (1949); 37 Cal.L.Rev. 
704 (1949); 40 Cal.L.Rev. 593 (1952); 2 Stan.L.Rev. 235 (1949). See Talbot v. Gadia, 
123 Cal.App. 2d 712-720, 267 P.2d 436 (1954). 
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commercial transactions. If the vendor and the vendee bargain on 
equal terms, why should the vendor not be allowed to keep install- 
ments paid in the event of the vendee’s default, particularly where 
willful or grossly negligent, without being compelled at some later 
date to prove such payments to be no greater than his actual dam- 
ages or to justify the forfeiture as liquidated damages? Be this as 
it may, it now appears well settled that, although a vendor may 
compel specific performance of a land purchase contract in the 
event of the vendee’s default,”* if he does not choose to do so he 
may retain no more than his actual damages in the absence of a 
valid liquidated damage clause. 

There is, however, a form of contract to which the Barkis and 
Freedman concepts appear to have not applied as yet—the option 
contract. In the commercial area it might well be that a contract 
phrased in terms of option rather than purchase would be a valid 
substitute for the forfeiture clause under the Freedman facts. 


Goldsworthy v. Dobbins, 110 Cal.App.2d 802, 243 P.2d 883 (1952). 





over 51 Years experience 


e PROPERTY MANAGEMENT 
e SALES AND LEASES 

e APPRAISALS 

e INSURANCE 

e LOANS 


R. A. ROWAN & GO. 


ESTABLISHED 1904 
ROWAN BUILDING 


458 SOUTH SPRING STREET 
TRINITY 0131 























SEPTEMBER, 1955 383 
BPR Rie chr Rie ohrw chiro hr Ke 


Silver Memories 
Bc tie oR chro Recto Rreo tir Ke 


Compiled from the World Almanac and the L. A. Daily Journal of 
August and September 1930, by A. Stevens Halsted, Jr. 


Constitutionality of California’s red flag 
law has been upheld by the State Supreme 
Court. The decision sustains the convic- 
tion of Yetta Stromberg, Los Angeles girl 
of Russian parentage. 

* 2% * 

At Geneva the Assembly and Council 
of the League of Nations has elected 
Frank B. Kellogg, co-author of the Pact 
of Paris, to the Permanent Court of Inter- 
national Justice to fill the uncompleted 
term of Charles Evans Hughes who recently resigned to become 
Chief Justice of the United States. 

a 





A. Stevens Halsted, Jr. 


The New York Democratic State Convention met at Syracuse, 
adopted a platform calling for repeal of the 18th Amendment and 
renominated on its ticket Franklin D. Roosevelt for Governor 
and Herbert H. Lehman for Lieutenant-Governor. 

Se 


The American yacht Enterprise having beaten Sir Thomas 
Lipton’s yacht Shamrock—four races out of seven—in the course 
off Newport, R. I., the American Cup once again stays in America. 

* * x 


Captain Frank M. Hawks crossed the Continent from Los 
Angeles to Long Island in 12 hours and 25 minutes, setting a new 
transcontinental record and lowering Colonel and Mrs. Charles 
A. Lindbergh’s record made last Easter Sunday by 2 hours and 
20 minutes. Hawks refueled at Albuquerque, Wichita and Indian- 
apolis. 
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The old saying that the first hundred years are the hardest 
is borne out in the filings of the probate department of the 
Los Angeles County Clerk’s office. Three sets of filing systems 
have been used before finally arriving at a set standard of 
procedure. The filings have passed successfully through two 
series and are now well on their way into a third, which has 
been labelled “New Probate.” It is declared this one will be 
the last. The first series of filings officially began with a 
Petition for Guardianship in the estates of Jose Ignacio del 
Valle and Concepcion del Valle—minors, filed January 3, 
1854, seventy-six years ago. This series included 1,222¥% filings, 
many of them being numbered by halves and quarters. During 
this period intervals of several months sometimes occurred 
between filings. The second series began January 8, 1880 and 
included 18,903 filings, while the New Probate series began 
January 3, 1893 and to date includes 110,300 filings. During 
the last three years there has been a ten percent increase in 


business. 
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